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MEMORANDUM AND ORDER

Two bankruptcy apped s are currently pending before the Court. They involve common questions

of law and fact. In fact, the same attorney, Larry L. Beard (“Beard”), represents both parties and has



submitted nearly identicd briefsin each case, both of which appeal a angle joint sanctions order by the
bankruptcy court. However, defense counsd filed only one copy of the bankruptcy proceeding transcripts
when he appealed both cases. Since the two appedls are distinct, the transcripts could only fal into one
court file, leaving the other file incomplete for judicid review. What defense counsel should have done,
though it would have required purchasing two copies of each transcript, was to file two separate sets of
transcripts, one with each gppedl.

To avoid delay associated with ordering Beard to properly prepare his cases for apped and to
conserve judicid resources, the Court will consolidate the two appedls. “ Although nether party requested
consolidation, courts are routindy granted authority to consolidate related matters.” In re Cannonsburg
Envir. Assoc., Ltd, 72 F. 3d 1260, 1269 (6th Cir. 1996) (holding that district court was within its
discretion in consolidating sua sponte gpped s frombankruptcy court's order where the issues on appeda
were esstidly the same); seeFed. R. Bankr. P. 8018 (providing that "the didtrict court or the bankruptcy
appd late panel may regulate its practice in any manner not inconsstent withtheserules'); see Fed. R. Civ.
P. 42 (giving courts broad authority to consolidate actions "involving acommon question of law or fact ...
pending before the court™ and to "make such orders concerning proceedings therein as may tend to avoid
unnecessary costs or delay"). While this Court does not approve of defense counsdl's "save-a-buck”
drategy of filing one set of transcripts for two appedls, it nonetheless believes that consolidation is
appropriate for two reasons: (1) to have acompleterecord inboth appedls, and (2) to avoid unnecessary
ddlay that would result from requiring defense counsel to produce and file atranscript in both cases.

Therefore, the Court hereby ORDERS that case number 00-cv-4014-JPG and case number 00-
cv-4015-JPG be CONSOLIDATED. All future filings shal bear the foregoing caption reflecting the

consolidation.



The Appeals

Debtors Alonzia Harris! Charles Davis and Beverly Davis (collectively, "the Debtors') apped
decisons to impose sanctions by Judge Kenneth J. Meyers of the United States Bankruptcy Court for the
Southern Didtrict of Illinoisin the Debtors Chapter 7 bankruptcy cases numbered 99-41769 (the Harris
case) and 99-41770 (“the Davis case"). Judge Meyersjointly sanctioned the Debtors and Beard, also the
Debtors attorney in the bankruptcy proceedings, for filing frivolous documents in the bankruptcy court.
Heimposed sanctions ordly at a hearing then followed up by entering an identica written order in each
case holding the Debtors and Beard jointly and severdly liable for the sanctions amount.? The bankruptcy
court's sanctions orders were entered incases or proceedings referred to the bankruptcy judge under 28
U.S. C. 8157. Thus, this Court hasjurisdictionto hear this appeal under 28 U.S.C. § 158(a)(1). Thefact
that the bankruptcy case closed prior to the sanctions orders did not deprive the bankruptcy court of
jurisdiction to enter the sanctions orders and does not deprive this Court of jurisdiction to review the
decison to impose sanctions. See Cooler & Gell v. Hartmarx Corp., 496 U.S. 384, 394-96 (1990)
(post-dismissd Rule 11 sanctions).

The Court has reviewed the record on appedl, the briefs of the Debtors (doc. #3°%) and the briefs
of appellees Isadite Bible Class, Inc., Edward Bruce, Paul Henry, Mark Hunter and Richard Kruger

(collectively, the "Appelees’) (doc. #5). Because the relevant facts and lega arguments of this case are

1Saverd of the documentsin the Harris file refer to Alonzo Harris. The Court assumes that this
is the same person as appd lant Alonzia Harris.

2Because the written sanctions orders are identica and impaose sanctions jointly and severdly,
the Court will hereinafter refer to the two written orders as asingle order.

3Unless otherwise noted, citations apply to both files or records on apped.



wdll-presented in the parties briefs, the Court finds that ord argument is unnecessary pursuant to

Bankruptcy Rule 8012.

. Standard of Review

Inabankruptcy apped , the bankruptcy court'sfindings of fact "shall not be set aside unless clearly
erroneous, and due regard shdl be givento the opportunity of the bankruptcy court to judge the credibility
of thewitnesses.” Fed. R. Bankr. P. 8013; see In re Krueger, 192 F.3d 733, 737 (7th Cir. 1999). A
findingis clearly erroneous when the reviewing court, having considered the entire body of evidence, isleft
with the definite and firm conviction that a mistake has been committed. Shaw v. Prentice Hall Comp.
Pub., Inc., 151 F.3d 640, 642 (7th Cir. 1998). Where questions of law are concerned, however, the
digrict court will review the bankruptcy court's ruling de novo. InreKrueger, 192 F. 3d at 737. The
digrict court may afirm, modify or reverse a bankruptcy judge's judgment, order or decree or it may
remand with ingtructions for further proceedings. Fed. R. Bankr. P. 8013.

The Court reviews a decisionto impose sanctions for abuseof di scretionand, unlessthe sanctioning
court acted contrary to the law or reached an unreasonable result, this Court will affirm the sanctions
decison. Inre Rimsal, Ltd, 212 F.3d 1039, 1047 (7th Cir. 2000); In re Generes, 69 F. 3d 821, 826
(7th Cir. 1995), cert. denied, 519 U.S. 823 (1996).

1.  History*

4“Many of the "facts' set forth below, which are recited to provide background for this decision,
are based in large part on the parties briefs, have no evidentiary basis in the record on appeal and
therefore may not be completely accurate. This does not change the Court's resolution of this case
because that resolution turns on the record that has been provided and on questions of law.



The parties represent that on September 21, 1999, the Debtors were evicted from their homes®
by the sheriff of Pulaski County. Two days later, on September 23, the Debtors filed petitions for
bankruptcy under Chapter 7. They claim that they were required to make such afiling "as an emergency
actionto save [their] home[g], and as protection againgt an outstanding clam againg [them]." Appellants
Br. a 4. The clam to which the Debtorsrefer appearsto be aDecember 3, 1998, judgment againg them
by anlllinois sate court for gectment from their homes. The Debtorsalege that the next day, September
24, the sheiff, apparently finding the Debtors back inthar homes, "visted [the Debtors| homesand asked
[them] to leave. [ The Debtors were] informed that [they] would be arrested if [they] did not leave. [The
Debtors were] removed from [their] home[d] at thistime. . . ." Appellants Br. & 5.

On September 28, the Debtors verified and, through Beard, filed complaints for temporary
restraining orders and temporary injunctions to prevent themfrombeing evicted fromor locked out of their
homes. The Debtors aso verified and, through Beard, filed motions for sanctions requesting that the
Appellees be sanctioned for their role in removing the Debtors on September 23 and 24 fromtheir homes
after they filed their bankruptcy petitions. A joint hearing on the motions was set for October 5.

Inthe October 5 hearing, Beard admitted that the Debtors were evicted fromther homestwo days
prior tofilingtheir bankruptcy petitions, 10/5/99 Tr. at 3,° and that numerous state court orders have found

that the Debtors have no property interest inthe real estate inquestionand were trespassing on it, 10/5/99

5The Court will cal the premises a issue the Debtors "homes' dthough it gppears from the file
that who actualy has aright to be on the premisesis, and has been for quite awhile, ahotly contested
issue.

6A copy of the transcript of the October 5 hearing is attached as an exhibit to the Appellees
motion for sanctions (b. doc. # 24 in Harris case; b. doc. # 25 in Davis case). Condstent with the
Debtors "save-a-buck” strategy, an official copy of the transcript has not been provided.



Tr.at 6. Judge Meyersdenied the Debtors motionsfor injunctive relief and sanctions. 10/5/99 Tr. at 21.
The Debtors bankruptcy cases were dismissed on October 13 for falureto submit required scheduleswith
the voluntary petition.

Not content to have the bankruptcy proceedingsover, on November 4 the Appelleesfiled motions
for sanctions pursuant to Bankruptcy Rule 9011 (b. doc. # 24 inHarris case; b. doc. # 25 in Davis case)
to which the Debtors responded (b. doc. # 30). The Court held a hearing on the sanctions mations on
December 7, one transcript of which was provided to the Court to serve in both the Harris and Davis
cases. As the Court has consolidated the cases, it will consder the transcript with respect to dl of the
Debtors.

Atahearing on December 7, after hearing argument fromboth sides, Judge Meyersconcluded that
the Debtorshad misused the bankruptcy court by filing frivolous petitions that they never intended to pursue
to their rightful conclusons. 12/7/00 Tr. at 15-16. He further found that the Debtors bankruptcy filings
were motivated by the desireto "ward off the |sraglite Bible Class' withthe automatic stay imposed by 11
U.S.C. 8 362(a) and not by any intent to dleviatethe consequences of any insolvency. 12/7/00 Tr. at 16.
Using the inherent power of the bankruptcy court, Judge Meyers imposed sanctions jointly and severdly
upon the Debtors and Beard in the amount of $3,683.55, the Appellees reasonable attorney's fees and
costs. He based this amount on figures that appellee Kruger provided at the hearing, without objection
from the Debtors, regarding the hours he worked, hishourly hilling rate and his expenses. 12/7/00 Tr. a
16-17. At the hearing, the Debtors did not seek to introduce any evidence in support of their postion.

Judge Meyersentered awrittenorder on December 10. (b. doc. # 35 in Harris case; b. doc. #34
in Davis case) However, in the written order, he based the sanctions award on different conduct of the

Debtors and Beard than he had found objectionable in the December 7 hearing. In the December 10



order, Judge Meyersfound that the Debtors complantsfor injunctive relief and motions for sanctionswere
improper because they caused unnecessary delay, needlessy increased the cost of litigation, did not have
evidentiary support and were not warranted by existing law. In drawing this conclusion, he found thet "at
no time, did the Isradlite Bible Class, Inc., Edward Bruce, Paul Henry, Mark Hunter, or Richard Kruger
do any acts of a pogt-petition bankruptcy nature in violationof the Bankruptcy Code." Order 113. Judge
Meyers aso determined, deferring to prior state court orders, that the Debtors had no property interest in
the red property on which they made ther homes, Order 8, that ther gectment on September 21
terminated any rights they may have had in that real estate, Order 19, and that they had no homestead
interest in that real estate, Order 110. In the written order, Judge Meyers stated that he was issuing
sanctions pursuant to Bankruptcy Rule 9011 and under the court's inherent authority in the amount of $
3,683.55 with additional amounts as a pendty if payments were late. The Debtors requested
recons deration of the sanctions order (b. doc. # 36 inHarris case; b. doc. # 35 in Davis case) to no avall.

The Debtors appeaed the bankruptcy court's sanction order on December 20 (b. doc. # 44 in
Harris case; b. doc. # 43 in Davis case). They assert sevenerrors by the bankruptcy court; they dam that
the bankruptcy court erred by awarding sanctions:

I when the Appellees did not comply with Federal Rule of Civil Procedure 11
regarding notice of the intent to file such amoation;

| without holding an evidentiary hearing;
| without afinding of contempt;

1 where there was no evidence that the two documents filed in each case on behdf
of the Debtors were improper;

1 and without any evidence of the reasonableness or necessity of attorney's fees.

The Debtors aso ask the Court to determine whether the A ppell eesviol ated the provisons of the automatic



bankruptcy stay, 11 U.S.C. § 362(a),” and to determine whether the Debtors had any
property interest in their homes at the time they filed their bankruptcy petitions.

Thiscaseis complicated by the discrepancy between Judge Meyerss orad and written sanctions
orders. The Court construesthetwo distinct basesfor the bankruptcy court'ssanctionsorder, the onefrom
the hearing and the other from the written order, as dternative justifications for the sanctions. Thus, the
Court will affirm the order if the sanctions could be upheld for ether reason.

V. Analyss

A. Notice of Intent to File Motion for Sanctions

The Court findsthat the bankruptcy court did not err in imposing sanctions based on the Debtors
filing of frivolous petitions evenif the 21-day waiting period of Federal Rule of Civil Procedure 11 was not
observed. The Debtors clam that the Appelleesdid not give proper notice of thelr intent to seek sanctions

and that therefore the court's sanctions order was improper.

Section 362(a) provides, in pertinent part:

Except as provided in subsection (b) of this section, a petition filed under section 301,
302, or 303 of thistitle. . . operates as a stay, applicable to all entities, of -

(1) the commencement or continuation ... of ajudicid . . . action or
proceeding againgt the debtor that was ... commenced before the
commencement of the case under thistitle, or to recover aclam aganst
the debtor that arose before the commencement of the cause under this
title

(2) the enforcement, against the debtor or againgt property of the
edtate, of ajudgment obtained before the commencement of the case
under thistitle;

(3) any act to obtain possession of property of the estate or of property
from the estate or to exercise control over property of the etate....



Asapreiminary matter, dthough the Debtors cite Federa Rule of Civil Procedure 11, Bankruptcy
Rule 9011 provides the proper authority for filing amotion for sanctions in a bankruptcy court. A party
seeking sanctions from a bankruptcy court based on an opposing party's filing of improper documents
(other than an improper bankruptcy petition) must give the opposing party notice and an opportunity to
withdraw the chdlenged documents before filing a motion for sanctions with the court. Fed. R. Bankr. P.
9011 (c)(1)(A). Bankruptcy Rule 9011 (c)(2)(A) provides that the motion for sanctions shal be served
on the opposing party but that it cannot be filed with the court unlessthe opposing party fails to withdraw
the chalenged document within 21 days.

Judge Meyers did not violate any timing provisons when he imposed sanctions a the December
7 hearing. In that hearing, he clearly based his sanctions order onthe Debtors filing of frivolous petitions,
and under Bankruptcy Rule 9011, the 21-day waiting period does not apply to improper bankruptcy
petitions. Therefore, Judge Meyers drew no erroneous lega concluson with respect to the timing issue.
The Court findsthat Judge Meyers did not err whenheimposed sanctions based onthe Debtors frivolous
bankruptcy petitions without observing the 21-day notice requirement of Bankruptcy Rule 9011.

Alterndtively, the bankruptcy court's sanctions on December 7 were proper under the court's
inherent authority. A bankruptcy court has inherent power to sanction misconduct of those appearing
beforeit. Seelnre Rimsat, Ltd, 212 F.3d 1039, 1048-49 (7th Cir. 2000); see Appdlants Br.at 7. No
21-day noticeis required so long as the sanctioned party has notice and a meaningful opportunity to be
heard. 1d. at 1046. The Debtors had such notice and opportunity to be heard in their responsesto the
Appellees motions for sanctions and at the December 7 hearing. Therefore, dternatively, the Court finds
that the bankruptcy court did err in awarding sanctions under itsinherent authority where Rule 9011'stiming

requirements might not have been satisfied. Accordingly, the Court is judtified in affirming the bankruptcy



court'sdecisonto enter sanctions under its inherent authority based on the Debtors frivolous bankruptcy
petitions.

B. Absence of Evidentiary Hearing?

The bankruptcy court did not err by failing to hold an evidentiary hearing before imposing
sanctions. The Debtors dam that sanctions were entered improperly because the bankruptcy court did not
hold an evidentiary hearing. Specificaly, they cdlam that a the December 7 hearing, Judge Meyersdid not
alowthe admissonof documentary evidence and testimony fromthree witnessesthat the Debtorsintended
to cdl at the hearing, presumably to demondrate that their challenged filings were proper. Therefore, the
Debtors claim, there was not sufficient evidence to justify the sanctions order.

The Court notes that, dthough the Debtors complain that their evidence was not received a the
December 7 hearing, the Debtors never offered any, testimonid or otherwise. Nor did they object to the
bankruptcy court's failureto take evidence. Thus, because the Debtors did not object at the lower court
levd, they have waived the issue onappedl. See Divanev. Krull Elec. Co. Inc., 194 F. 3d 845, 849 (7th
Cir. 1999).

Evenif the issue had not been waived on apped, the Court would till find no fault with the
bankruptcy court's December 7 decisionin the absence of a separate evidentiary hearing. Evidenceneed
not be taken where the record is sufficient to support a sanctions award. In re Memorial Estates, Inc.,
132 B.R. 19, 22 (N.D. Ill. 1991). The Court has reviewed the transcript of the December 7 hearing and
notes that there was sufficient evidence in the record to justify imposing sanctions without additiona

evidence. For example, a the hearing Beard admitted that the Debtors never filed any bankruptcy

8The Debtors second and fourth charged errors raise identica issues and are considered
together in this section.



schedulesinthe case and never filed for an extenson of imeto do so. 12/7/99 Tr. at 9-10. Judge Meyers
determined that Beard was not credible when he represented to the bankruptcy court that he, on behalf
of the Debtors, intended to proceed with the bankruptcy case. 12/7/99 Tr. at 10. In fact, the Debtors
briefsto this Court confirm that the automatic stay, not relief fromthe consequences of insolvency, wasthe
Debtors moativation for filing their bankruptcy petitions. They stated, "Appd lant[5] filed the petition as an
emergency action to save [their] homes], and as protection againgt an outstanding clam againg [them].”
Appdlants Br. at 4. Nowhere intherecord onappeal have the Debtors represented that they are insolvent.
Therefore, the Court cannot say that Judge Meyers erred in his factud findings legad conclusions or
exercise of discretion in imposing sanctions for frivolous bankruptcy petitions. Accordingly, the Court
would be judtified in &firming the bankruptcy court's decision despite the lack of a separate evidentiary
hearing.

It is worth noting that the evidence the Debtors claim to have goesto events that gppear to have
beenlitigated in state court and resulted inanorder of g ectment. A bankruptcy court isnot aproper forum
to collaterdly attack a state court judgment entered with proper jurisdiction.

Furthermore, the Debtors clam that "[t]he facts underlying this case are obvioudy extensve and
complicated as there has been some kind of litigation for nearly twenty years." Appellants Br.a 9. They
are wrong. The facts underlying this case are fairly recent and involve only the proceedings in the
bankruptcy court. The only issue for the bankruptcy court to decide in this case was, the only issue on
apped is, and the only issue if and when this Court's decision is appealed will be, whether the Debtors
filings warranted sanctions, not the merits of Illinois sate court judgmentsor any other judgments entered
over the past twenty years.

C. Absence of Finding of Contempt




Judge Meyers did not need to find the Debtors in contempt before sanctioning them for filing
frivolous bankruptcy petitions pursuant to Bankruptcy Rule 9011 or pursuant to the bankruptcy court's
inherent authority. The Debtors dam that a finding of contempt would have given them notice and an
opportunity to present evidence in oppostion to thefinding. The Debtors have presented no case law
indicating that a court must make a finding of contempt before exercising its power to sanction those
gopearing beforeit. They have dso falled to explain how afinding of contempt would have dlowed them
to present additiona evidencethat they could not have presented intheir response to the Appellees motion
for sanctions or at the December 7 hearing. The Court finds that Judge Meyersdid not err in sanctioning
the Debtors without a finding of contempt.

D. Absence of Showing of Reasonableness or Necessity of Fee Award

The Court finds that Judge Meyers did not err in the amount of sanctionsimposed. The Debtors
clam that sanctions were entered improperly because there was no evidence of the rates charged by the
Appellees atorney, hoursworked or an itemized bill to justify the sanctions amount. The Appelleesdam
that the Statement of attorney's fees given at the December 7 hearing was sufficient.

The Court notes that appellee Kruger, the Appellees attorney, reported to Judge Meyers a the
December 7 hearing that he had worked 29.8 hours defending the bankruptcy case and charged an hourly
rate of $110. The Debtors did not object to this accounting. 12/7/99 Tr. at 16-17. Thus, once again,
because the Debtors did not object at the lower court levd, they have waived the issue on apped. See
Divanev. Krull Elec. Co., 194 F.3d 845, 849 (7th Cir. 1999).

Even if they had not waived the issue, the Court finds that Judge Meyers did not err in hisfactud
findings legd conclusons or exercise of discretion in awarding sanctions based on the information

presented at the December 7 hearing. Accordingly, the Court would bejustifiedin affirming the bankruptcy



court's decision.

E. Property Interest and Automatic Stay

TheCourt declinesto addressthe issues of the Debtors aleged property interest inthe subject real
estate and of the Appellees dleged violationof the automatic stay of 11 U.S.C. § 362(a). Any error inthe
bankruptcy court's findings with respect to these issues (and the Court does not make any decison on
whether therewas error) would be harmless in the ingtant appeal inlight of the fact that the sanctions order
at issue would be judtified on dternate grounds. That is, Snce Judge Meyers properly imposed sanctions
based onthe Debtors filing of frivolous bankruptcy petitions, the sanctions order should not be invaidated
by any erroneous or improper findings that might have been included in his December 10 written order.

For the foregoing reasons the Court AFFIRM S the bankruptcy court's decision to sanctions.

V. Conclusion

The Court hereby ORDERS that case number 00-cv-4014-JPG and case number 00-cv-4015-
JPGbe CONSOLIDATED. All futurefilingsshal bear theforegoing caption reflecting the consolidation.

For the foregoing reasons, the Court AFFIRM S the bankruptcy court's decision to award
sanctions and DIRECT S the Clerk of Court to enter judgment accordingly.

IT 1SSO ORDERED.

DATED: September 26, 2000

/s J. PHIL GILBERT
CHIEF JUDGE



